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The Increasing Importance of EU Competition
Law for U.S. Companies

The United States has traditionally been
considered the world’s antitrust policeman.
The U.S. antitrust authorities have frequent-
ly applied the U.S. Sherman Act to foreign
conduct that restrains competition in the
United States. This extraterritorial reach of
U.S. antitrust laws has for a long time been
met with the approval of the U.S. courts.
Moreover, due to the liberal pleading rules,
treble damages, contingency fees, and ex-
tremely low risk of having to pay the win-
ner’s legal fees, foreign parties have tended
to bring their claims in the United States
even though the countries where they are
located and where they suffered the injury
have adopted competition laws prohibiting
such conduct. However, things are chang-
ing significantly in the international antitrust
world. U.S. courts are increasingly refus-
ing to entertain claims brought by foreign
plaintiffs for harm incurred overseas. Even
claims brought by U.S. companies for in-
juries suffered by their foreign subsidiaries
related to violations of U.S. antitrust law are
being rejected. See, e.g., Motorola Mobil-
ity v. AU Optronics, 775 F3d 816 (7th Cir.
2014). At the same time that the U.S. courts
are narrowing extraterritorial jurisdiction
in antitrust cases, foreign jurisdictions—in
particular the European Union (EU)—are
expanding their enforcement efforts. The
effect of this will likely be more competi-
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tion law litigation in multiple jurisdictions
involving the same anticompetitive conduct.

Hostility to U.S. Effects Test

Initially, the application of U.S. antitrust law
was thought to be limited to the territory of
the United States. American Banana Co. v.
United Fruit Co., 213 U.S. 347 (1909). This
was based on the notion of strict territorial-
ity in international law: a state’s jurisdic-
tion was limited to events occurring within
its borders. By 1945, however, things had
changed. The United States and its allies had
won the war and the United States clearly
emerged as the world’s economic leader.
Strict territoriality was no longer appropri-
ate in the antitrust world because anticom-
petitive conduct and the negative effects of
such conduct could occur in two different
territories. Two European competitors could
fix the prices for their products sold in the
United States without a physical presence in
the United States.

Judge Learned Hand solved this prob-
lem by proclaiming: “It is settled case law
that any state may impose liabilities, even
upon persons not within its allegiance, for
conduct outside its borders that has conse-
quences within its borders which the state
reprehends.” United States v. Aluminum Co.
of America, 148 F2d 416, 443 (2d Cir. 1945)
(Alcoa). This departure from strict territori-

ality (which came to be known as the effects
test) created hostility in Europe—particular-
ly in those jurisdictions that were not entire-
ly convinced on competition law. The main
argument raised by the Europeans was that
the extraterritorial application of U.S. law
was an affront to their sovereignty. The hos-
tility resulted in blocking statutes preventing
U.S. discovery of evidence located in Eu-
rope and refusal to recognize judgments of
U.S. courts in antitrust cases.

Constructive Territoriality

Things changed for the Europeans, however,
once they got serious about the enforcement
of their competition laws. In the 1972 case
ICI v. Commission, 1972 E.C.R. 619, the
European Court of Justice (ECJ) was faced
with the same basic dilemma addressed by
Learned Hand in Alcoa: how to apply do-
mestic law to conduct occurring outside the
EU (then the EEC) without violating the ter-
ritoriality principle at the core of public in-
ternational law. The ECJ also had to contend
with years of criticism of the United States
from Europeans for allegedly ignoring the
territorial restraints that public international
law imposes on the exercise of jurisdiction
to conduct occurring outside their borders.
The ECJ solved the dilemma by introducing
the single economic entity test: European
competition law could be applied to foreign

Published in Business Law Today, January 2016. © 2016 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any 1
portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written

consent of the American Bar Association.


http://www.americanbar.org/content/aba/publications/blt.html
http://www.americanbar.org/content/aba/publications/blt.html
http://www.quarles.com/andre-fiebig/

Business Law TODAY

JANUARY 2016

conduct consistently with the territoriality
principle by treating the foreign companies
and their European affiliates as a single eco-
nomic entity. The presence of the affiliate in
the EU was considered to be consistent with
the territoriality principle even though the
affiliate was not involved in the anticompeti-
tive conduct. This theory was convenient for
two reasons. First, it allowed the Europeans
to defend themselves against claims of hy-
pocrisy after years of criticism of the United
States for applying its laws extraterritorially.
Second, it allowed the EEC to address for-
eign conduct violating the European compe-
tition laws while at the same time continu-
ing to be able to claim adherence to public
international law.

Introduction of the Implementation Test

By the late 1980s, the expansion of the EEC
combined with globalization placed the Eu-
ropeans in a similar position as the United
States at the time of the introduction of the
effects test by Judge Hand in Alcoa. The Eu-
ropeans had gotten serious about the enforce-
ment of competition law and their economies
had grown considerably. The shortcoming of
the single economic entity test was that it re-
quired the physical presence on the EU of at
least one affiliate of the perpetrating firms.
Globalization meant, however, that firms no
longer needed a physical presence in each of
the jurisdictions in which they were located.
This meant that a company engaging in anti-
competitive conduct in global markets were
not physically present in those markets and
had no subsidiaries or affiliates that were pres-
ent in those markets. The Europeans needed
a new theory to legitimize the extraterritorial
application of their competition laws. The
ECJ delivered this in Ahlstrom Osukeyhtio
v. Commission, 1988 E.C.R. 5193 (often re-
ferred to as the “Woodpulp” case). The prob-
lem for the ECJ in Woodpulp was, however,
that after decades of criticism of the U.S. ef-
fects test, it needed to avoid simply adopting
Judge Hand’s effects test. So in an exercise
of pure semantics the ECJ introduced what
it calls the “implementation test”: the Euro-
pean Commission and courts may apply EU
competition rules to conduct occurring out-
side the EU if the anticompetitive conduct is

“implemented” in the EU. Despite the differ-
ence in nomenclature, the circumstances in
which anticompetitive conduct is considered
to be “implemented” in the EU are essential-
ly the same as the circumstances giving rise
to an effect under the U.S. effects test: where
are the products or services sold? InnoLux
Corp. v. Commission, ECLI:EU:C:2015:451
at (73; LG Electronics, Inc. v. Commission,

ECLIEEU:T:2015:600 at 146.

Judicial Restraint

Ironically, since Woodpulp, the ECJ has rec-
ognized fewer constraints on the extraterrito-
rial application of EU competition law than
the U.S. courts have placed on the extrater-
ritorial application of the Sherman Act. Ju-
dicial comity, a doctrine according to which
courts unilaterally restrict the exercise of
their jurisdiction in deference to another ju-
risdiction based on respect for the sovereign-
ty of the other state, is frequently considered
by U.S. courts. According to the Supreme
Court, the extraterritorial application of U.S.
antitrust law “creates a serious risk of inter-
ference with a foreign nation’s ability inde-
pendently to regulate its own commercial af-
fairs.” Hoffinann-LaRoche v. Empagran, 542
U.S. 155, 165 (2004). In the EU, by contrast,
judicial comity does not play much of a role
in competition cases. If the conduct violates
the EU competition laws, jurisdiction will be
exercised without consideration of the inter-
ests of other countries.

Equally ironic is that U.S. jurisprudence
gives greater credence to compliance with
public international law in antitrust cases
than does EU jurisprudence. In the United
States, the effects test and the limitations
imposed by the Foreign Trade Antitrust Im-
provements Act are examined in addition
to the elements of a Sherman Act violation.
In other words, even if the anticompetitive
conduct may have a negative effect on in-
terstate commerce, a U.S. court will go one
step further and examine whether jurisdic-
tion is proper. In the EU, the public interna-
tional law limitations of jurisdiction tend to
be subsumed by the EU courts in the sub-
stantive analysis of the offense without an
additional analysis. Industries chimiques
du fluor v. Comm’n, ECLI:EU:T:2013:322

at 216. In InnoLux Corp. v. Commission,
ECLI:EEU:C:2015:451 at {72 for example,
the ECJ seemed to state that Woodpulp
merely requires that the requirements of
a violation of Article 101 of the Treaty on
the Functioning of the European Union
(TFEU) are fulfilled in order to give the
commission jurisdiction:

[I]t is apparent from the case-law of the
Court of Justice that when undertakings
which are established outside the EEA,
but which produce goods that are sold
within the EEA to third parties, col-
Iude on the prices they charge to their
customers in the EEA and put that col-
lusion into effect by selling at prices
which are actually coordinated, they are
taking part in collusion which has the
object and effect of restricting compe-
tition within the internal market within
the meaning of Article 101 TFEU and
which the Commission has territorial
jurisdiction to proceed against.

Even in merger cases, the European Com-
mission and the EU courts tend to assume
that if the thresholds for filing a merger
notification are fulfilled, the “concentra-
tion” has a sufficient effect in the EU to
justify the application of the EU merger
control regulation. Gencor v. Comm’n, 1999
E.C.R. II-759. In EU law as interpreted by
the ECJ, international law does not require
an additional test to be applied. Many non-
EU transactions to which the EU Merger
Control Regulation applies have no effect
in the EU. See, e.g., Case M.2133, Hicks/
Bear Stearns/Johns Manville, Sept. 25,
2000; Case M.1951, BT/Japan Telecom/Vo-
dafone, Sept. 1, 2000; Case M.1926, Tyco/
Telefonica/]V, Aug. 11, 2000. In Inchape/
Gestetner Holdings, two companies pro-
posed establishing a joint venture in Asia to
sell and service office equipment to Asian
customers. As the transaction constituted a
concentration with an EU dimension, it had
to be notified to the European Commission
under the EU Merger Control Regulation. In
its assessment of the proposed joint venture,
the commission concluded: “Indeed, since
the joint venture will only operate in the
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Far East and the Pacific, the regional nature
of the geographic markets involved in this
matter eliminates any impact on competi-
tion in the European Union.” Case M.583,
Inchape/Gestetner Holdings, June 1, 1995 at
J16. One wonders whether the parties would
have been sanctioned for not notifying the
joint venture based on the argument that
it has no effect in the EU and is not being
implemented there.

Contraction of U.S. Extraterritorial
Jurisdiction
As the Europeans have been expanding
their extraterritorial jurisdiction, the U.S.
courts have been on a contraction course.
The liberal pleading rules, broad discovery,
treble damages, contingency fees, and class
actions have made the United States the
Mecca for private antitrust cases. In Hoff-
mann-LaRoche v. Empagran, 542 U.S. 155,
165 (2004), for example, foreign purchasers
of cartelized products acquired outside the
United States from foreign sellers brought
their claims in the United States and not in
the country where the injury was suffered.
U.S. courts are increasingly refusing to
hear cases based on foreign conduct which
several decades ago they would have enter-
tained. Motorola Mobility v. AU Optronics
is a recent example of this contraction. In
that case, a foreign subsidiary of Motorola
Mobility acquired LCD screens which it as-
sembled into Motorola mobile phones sold
into the United States. The Seventh Circuit
held that the U.S. Sherman Act was not ap-
plicable to foreign LCD screen manufac-
turers who had conspired to fix the prices
of those LCD screens. According to Judge
Posner, author of the opinion: “No longer
is the United States the world’s competition
policeman.” Motorola Mobility v. AU Op-
tronics, 775 F.3d 816, 826 (7th Cir. 2014).

Implications of Expanded EU
Extraterritorial Jurisdiction

The expansive extraterritorial application of
EU competition law together with contract-
ing U.S. extraterritorial jurisdiction will fa-
cilitate increased private litigation in Europe
commensurate with the objectives of the
European Commission. As of December 27,

2016, the new EU Damages Directive re-
quires all EU member states to “ensure that
any natural or legal person who has suffered
harm caused by an infringement of com-
petition law is able to claim and to obtain
full compensation for that harm.” Directive
2014/104/EU, 2014 OJ. (L 349) 1.

This legislative development is not as
insignificant as it may first appear to a
U.S. observer. Consumers and companies
injured by violations of EU competition
law have generally not been able to bring
a private claim in Europe for the injuries
they suffered as a result of the anticompeti-
tive conduct. In those member states where
such private claims were theoretically pos-
sible, plaintiffs experienced significant
hurdles. Consequently, private competition
law claims were virtually nonexistent. The
dominant view was that competition law is
a public law which should be enforced by
the public enforcement agencies. The Dam-
ages Directive is designed to promote more
private cases to supplement the enforce-
ment efforts of the European Commission
and the national competition authorities.

In addition, the European Commission
has issued a recommendation to the EU
member states encouraging them to do more
to facilitate collective actions. Although col-
lective actions as envisaged by the recom-
mendation can be roughly compared to U.S.
class actions, they differ in several critical
aspects. Out of fear of facilitating the per-
ceived abuses associated with U.S.-style
class actions, the Commission recommen-
dation requires that each class member af-
firmatively opt-into the class in order to be
bound by the result. Moreover, the recom-
mendation prohibits contingency fees and
the injured parties are limited to compensa-
tory damages. Unfortunately these attributes
of U.S.-style class actions which facilitate
their abuse are the preconditions for the
achievement of the public objectives which
class actions were designed to achieve. Con-
sequently, collective actions in the EU are
moving toward a system in which third par-
ties (claim aggregators) acquire the rights of
several parties to bring a lawsuit. Although
these claim aggregation agents are encoun-
tering resistance in Europe, once they break

through, the European cases that the U.S.
courts are increasingly reluctant to hear will
be brought in the EU.
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